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APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellant, the questions 
presented are: 

Whether in a trial upon an indictment for 
assault with a dangerous weapon: 

1. The Court committed error in defining 
"reasonable doubt" as the kind of doubt on which a 
person would be willing to act. (Tr. 47-48) 

2. The instruction of the judge in his charge 
to the jury that "a serious felony has been committed," 
constituted prejudicial error. (Tr. 53-54) 

3. The reference by the prosecutor in his 
opening statement (Tr. 4) and closing argument (Tr. 
41-43) that the defendant had cut the complaining 
witness causing injuries necessitating 402 stitches, and 
the testimony of the complaining witness (Tr. 10) that 
the doctor explained to him that he required 402 stich- 


es for his cuts, constituted prejudicial error, when no 


evidence was offered to corroborate such fact by proper 


medical or other testimony. 
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JURISDICTIONAL STATEMENT 


This is an appeal by the appellant, James 0. 


Scurry, defendant below, from a judgment and sentence 

under an indictment for assault with a dangerous weapon 
(Title 22, Sec. 502, D. C. Code). Jurisdiction of this 
Court to review the judgment and sentence appealed from 


is based upon Section 1291, Title 28, United States Code. 


STATEMENT OF THE CASE 


This is an appeal from a judgment and sentence 


under an indictment for assault with a dangerous weapon 
(Title 22; See. 502; D. Cs. Code). 

The indictment charged that on or about 
September 15, 1963, the appellant, James 0. Scurry, made 
an assault on Clarence Hamilton with a dangerous weapon, 
that is a hooked knife. 

The evidence on behalf of the government showed 
that the complaining witness, Clarence Pant utex, was 
sitting in his bedroom watching television on September 
15, 1963 when the defendant came into his room and started 
cutting him with a knife without any provocation on his 
part. The defendant was identified by the complaining 
witness in the courtroom. As to identification, the govern- 
ment offered another witness who stated that she observed 
the defendant walk into the bedroom of the complaining 
witness; that the complaining witness was sitting in a 
chair when the defendant started cutting him and she begged 
him to stop (Tr. p. 29). Another witness testified in 
behalf of the government that she did not see the actual 
cutting but that when she first noticed the defendant and 
the complaining witness they were holding on to each other 


and a knife was sticking in the side or stomach of the 


complaining witness (Tr. p. 18). 

Defendant, testifying in his own behalf, ad- 
mitted that he had entered the room of the complaining 
witness on the evening of September 15, 1963. He stated 
that when the complaining witness stood up from his chair 
he placed his hand in his pocket, and then he removed his 
hand from his pocket and started swinging at the defend- 
ant who noticed the complaining witness had something 
sharp in his hand and that he cut the defendant on the 
finger and that both of them fell to the floor. That 
when the complaining witness got loose from the defend- 
ant, he reached under the pillow at the head of his bed 
and obtained a pistol and started snapping the pistel at 
the defendant; that defendant held on to the complaining 
witness trying to keep him from shooting him with the 
gun and he thereupon left by the back door and did not 
know that the complaining witness had been hurt (Tr. 

p- 35-36). 
Counsel for the defendant moved for a judgment 


of acquittal at the conclusion of the government's case 


which was denied by the Court. The case was submitted 


to the jury. 


The Court's definition of "reasonable doubt" 
in his instructions to the jury included the following: 


"On the other hand, if after such com- 
parison and such consideration of all 
the evidence you can truthfully say 
that you have an abiding conviction 

of the defendant's guilt, such as 

you would be willing to act upon in 
the more weighty and important matters 
in your own affairs, then you have no 
reasonable doubt, and under those cir- 
cumstances it would be your duty under 
the law to return a verdict of guilty. 
(Tr. 47-48) 


Ww 


The trial court also in his charge to the jury 
stated "a serious felony has been committed and in which 
a citizen has received serious injury." (Tr. 53-54) 

STATEMENT OF POINTS 

1. The Court erred in his instruction to the 
jury wherein he defined "reasonable doubt" in terms of 
the kind of doubt that a person would be willing to act 
upon. (Tr. 47-48). 


2. The Court erred in stating to the jury in 


his instructions that "a serious felony has been com- 


mitted and in which a citizen has received serious 
injury." (Tr. 53-54) 


3. It was prejudicial error for the prosecutor 


to emphasize that serious injury was sustained by the 
complaining witness requiring 402 stitches without 
offering medical evidence or hospital records to sub- 


stantiate that fact. (Tr. 4, 10, 41, 42, 43) 


SUMMARY OF ARGUMENT 


1. Iti was prejudiciai error for the Court 
to define "reasonable doubt" as the kind on which a 
person would be willing to act, instead of defining 
"reasonable doubt" in terms of the kind of doubt that 
would make a person hesitate to act. (Tr. 47-48) 

2. The affirmative assertion by the trial 
court that .a serious felony has been committed and 
thus deciding an issue which should have been left for 
the determination by the jury, constituted prejudicial 
error. (Tr. 53-54) 

3. The assertion by the prosecuting attorney 
in his opening statement and in his closing argument 
that the complaining witness sustained injuries which 
required 402 stitches, and the testimony of the com- 
plaining witness. that the doctors explained to him that 
he required 402 stitches, constituted prejudicial 
error, since there was no corroborating medical or 
other evidence to substantiate this allegation. (Tr. 


4, 10, 41, 42, 43) 


ARGUMENT 

We contend that the portion of the instruction 
to the jury defining "reasonable doubt" should have been 
stated in terms of the kind of doubt as would cause a 
reasonable man to hesitate to act upon it in matters of 
importance to himself. Thus in the case of Bishop v. 
United States, 71 App. D.C. 132, 137, 107 F.2d 2975 
303, this Court said: 

"Reasonable doubt is a doubt arising 

from the evidence, or from a lack of 

evidence, after consideration of all 

the evidence. It is not a vague, 

speculative, imaginary something, but 

just such a doubt as would cause 

reasonable men to hesitate to act 

upon it in matters of importance to 

themselves." 

To the same effect is the case of Jones v. 
United States of America, No. 18,410 and Campbell Vv. 
United States of America, No. 18,411, Us. Si 
App. D. C. , decided October 15, 1964. This 
portion of the charge was misleading and erroneous and 


resulted in prejudicial error. 


We further contend that the statement by the 


trial judge in his charge to the jury "that this was 


a serious case from the standpoint of the government 


because a serious felony has been committed and in which 
a person has received serious injury," (Tr. p. 53-54) 
was also prejudicial to the defendant. 

Although the trial judge may express his 
opinion upon the facts, we contend that the trial judge 
in making an affirmative assertion that "a serious felony 
has been committed and in which a citizen has received 
serious injury" | ‘ went beyond the realm of 
reasonable comment since the trial judge here assumed 
to tell the jury that a serious felony in fact had been 
committed. 

This was tantamount to an expression by the 


Court that the defendant was guilty. Thus, in the case 


of Sullivan v. United States, 85 U.S. App. D.C. 4093, 


178 F.2d 723, this Court, in holding that the expression 
of an opinion by the trial judge upon an issue to be 
decided by the jury was such an error as to require 
reversal, said: 


"The expression of such an opinion goes 
beyond the privilege of a judge to 
comment fairly on the facts. Comment 
upon evidence must be distinguished 
from expression of an opinion upon an 
ultimate issue determinative of guilt 
or innocence. The ill effect cannot 
be offset by instructing the jurors 
that the court's opinion is not bind- 
ing on them and that they are the sole 
judges of the facts." 


To the same effect is the case of Dixon v. 


United States, 295 F.2d 396 (U.S. Court of Appeals 


8th Circuit). 

While this charge did not direct the jury to 
find the defendant guilty, it did take from the jury 
the question of the defendant's guilt or innocence. 

Another question presented on this appeal 
is whether the continuous reference by the Spoeenuten 
and the complaining witness that the complaining witness 
had received 402 stitches, without any corroboration 
of this fact or any medical testimony concerning the 
extent of the injury or the number of stitches required, 
was prejudicial to the defendant. 

The government contended that the wound 
sustained by the complaining witness was of such a 
serious nature that it required 492 stitches. 

The prosecutor said in his opening statement 
that the defendant attacked the victim and cut him with 
a knife "on the head, around the eye, ear, chest, side 
and back, causing injuries which resulted in cuts 
necessitating 402 stitches." (Tr. p. 4) The complain- 
ing witness himself testified that he required 402 stich- 


es and he said "that is what the doctors explained to 


me." (Tr. p. 10) In his closing argument to the jury, 
the prosecutor stated that "there are certain incon- 
trovertible physical facts, and the primary incontro- 
vertible physical fact is that 402 stitches were re- 
quired to treat these injuries." (Tr. 41-43) This 
allegation concerning 402 stitches was not corroborated 
by any testimony or any medical witnesses. This was 
merely an assertion by the complaining witness and by 
the prosecutor. This was hearsay evidence. 

If the prosecutor knew that he would be unable 
to substantiate this claim or if he did not plan to 
produce medical witnesses or hospital records to 
corroborate this claim, he should not have emphasized 
the fact that the injury was so serious as to require 
402 stitches since he knew this would influence and 
prejudice the jury. 

This ‘Court has stated on many occasions that 


the duty of a prosecuting attorney is not to alone 


convict defendants but to try them fairly. A prose- 


cutor should hold himself to the highest practical 


standard of fairness. The evidence of guilt in this case 


was not so conclusive as to do away with the necessity 


of showing the serious nature of the injury and the num- 
ber of stitches required. See McFarland v. United 


States, 80 U.S. App. D.C. 196, 150 F.2d 593. 


CONCLUSION 


We respectfully submit that the cumulative 


effect of the several errors committed in the trial of 
this case constituted sufficient prejudicial error 
affecting the substantial rights of the appellant and 
should accordingly be noticed by this Court even though 
they were not brought to the attention of the trial 
court. 


Respectfully submitted, 


I. Irwin Bolotin 
1030 - 15th Street, N.W. 
Washington, D. C. 20005 


Attorney for Appellant 
Appointed by this Court 
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QUESTIONS PRESENTED 


1. Whether the trial court erred in its charge by 
defining “abiding conviction” in terms of such a con- 
viction as jurors would be willing to act upon in 
their own important and weighty matters, as dis- 
tinguished from the apparent supposition of this 
Court and appellant that the charge defined “reason- 
able doubt” in terms of willingness rather than un- 
willingness to act? 

2. Whether in a case involving severe cutting from 
head to abdomen requiring 402 stitches, the court er- 
roneously informed the jury that the case was a 
“serious” one “both from the standpoint of the Gov- 
ernment and the standpoint of the defendant”, par- 
ticularly where the characterization of seriousness 


did not involve specific comment upon the evidence? 

3. Whether, absent objections, reference to the se- 
vere injuries and 402 repairing stitches permits re- 
versal of a conviction for assault with a dangerous 


weapon. 


INDEX 


Counterstatement of the case 


Preliminary Statement 


Statute involved 
Summary of argument 
Argument: 
I. The charge correctly defined “abiding convic- 


II. The Court did not erroneously characterize the 
case as serious 


III. Severity of injury was relevant 


Conclusion. 
TABLE OF CASES 


Bishop Vv. United States, 71 App. D.C. 132, 107 F.2d 
297 (1939) 

Egan V. United States, 52 App. D.C. 384, 287 Fed. 958 
(1923) 

Holland v. United States, 348 U.S. 121 (1954) 

Hopkins v. United States, 4 App. D.C. 430, (1894) 

Hopt v. Utah, 120 U.S. 430 (1887) 

Jones and Campbell v. United States, Nos. 18410-1, 
decided October 15, 1964 

Territory Vv. Buick, 27 Haw. 28, 37 cited in 1 Words 
& Phrases 189 


United States Court of Appeals 


FoR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,633 
JAMES O. SCURRY, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Preliminary Statement 


This appeal, originally allowed by the District 
Court under 28 U.S.C. § 1915 on April 27, 1964, was 
referred to this Court for appointment of counsel. 
Thereafter counsel appointed by this Court filed a mo- 
tion to withdraw on July 16, 1964. By order of this 
Court dated September 9, 1964, counsel’s motion was 


(1) 


2 


held in abeyance and appellee was requested to file a 
memorandum directed to the question of whether the 
instruction of the trial court dealing with self-defense 
was error. Appellee’s response was predicated pri- 
marily upon the contention that self-defense was not 
raised in the evidence and therefore the charge on self 
defense was surplusage. Thereafter, on November 
12, 1964, this Court, apparently agreeing with the 
position taken in appellee’s memorandum, cast the is- 
sue on appeal in terms of the correctness of the trial 
court’s instruction on the criteria to be applied by the 
jury in determining whether it was sufficiently con- 
vinced of the appellant’s guilt. In its order on No- 
vember 12, this Court directed counsel to certain 
pages of the reporter’s transcript and the recent case 
of Jones and Campbell v. United States, Nos. 18410-1, 
decided October 15, 1964. Appellee respectfully sub- 
mits that this Court has erroneously concluded that a 
nonfrivolous issue is presented in the record at the 
pages cited. 
The Case 


The appellant was convicted of assault with a dan- 
gerous weapon and sentenced to imprisonment for a 
period of two to eight years. According to the testi- 
mony of complaining witness, one Clarence Hamil- 
ton (Tr. 5-16), appellant entered a room in which the 
vietim was located and attacked him with a knife, 
cutting him on the head, around the eye, ear, chest, 
side and back, necessitating 402 stitches. According 
to the victim, the attack was unprovoked. Aside 
from the severity of the cuts, which required internal 
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stitches as well as external, there was apparently 
permanent nerve injury in the vicinity of the eye 
(Tr. 10-11). 

As had been observed in appellee’s memorandum 
referred to above, the appellant offered an obviously 
spurious defense. He maintained that the victim 
had something sharp in his hand which cut the appel- 
lant on the finger; that thereafter the appellant and 
he struggled and the victim seized a pistol from be- 
neath a pillow on a nearby bed, which misfired 
when pointed at him; that during the misfiring of the 
pistol the appellant was “holding onto him trying to 
keep him from shooting me with the gun” (Tr. 35). 
Thereafter a woman entered the room and verbally 
stopped them from fighting. The appellant then testi- 
fied, “and I went on out the back door, I didn’t know 
he was hurt” (Tr. 35). He said he did not observe 
the victim bleeding or with a knife stuck in him 
(Tr. 37-8). 

It is with this background that appellant now 
urges at the suggestion of the Court that the follow- 
ing instruction, though not objected to, requires re- 
versal: 

“On the other hand, if after such comparison 
and such consideration of all the evidence you 
can truthfully say that you have an abiding 
conviclion of the defendant’s guilt, such as you 
would be willing to act upon in the more weighty 
and important matters in your own affairs, then 
you have no reasonable doubt, and under these 
circumstances it would be your duty under the 
law to return a verdict of guilty.” (Tr. 47-8) 
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(Emphasis supplied for purpose of argument, 
infra.) 

Appellant also objects for the first time on appeal 
that the court’s charge at pages 53-54, referred to 
by the court, requires reversal. There the court in- 
formed the jury, 


“This is a serious case both from the stand- 
point of the Government and the standpoint of 
the defendant: from the standpoint of the Gov- 
ernment because a serious felony has been com- 
mitted and in which a citizen has received seri- 
ous injury; from the standpoint of the defendant 
because he is the person charged with the 
crime.” 


STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 502, 
provides in pertinent part: 


Every person convicted... of an assault with 
a dangerous weapon, shall be sentenced to im- 
prisonment for not more than ten years. 


SUMMARY OF ARGUMENT 


I 


The court did not define ‘reasonable doubt” in er- 
roneous or confusing terms. The portion of the charge 
referred to by this Court in its order of November 12, 
1964, properly defined an “abiding conviction” as 
something on which the jurors “would be willing to 
act upon in the more weighty and important matters 
in [their] own affairs.” 
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II 


In characterizing the case as a serious one from 
the standpoint of both parties, the court committed 
no error. The characterization was, at most, innoc- 
uous. 


Til 


Direct evidence, unobjected to, as to the severity 
of the wounds was properly before the jury, particu- 
larly in a context where the defendant professed ig- 
norance as to how they were inflicted. 


ARGUMENT 
I 


The charge correctly defined “abiding conviction” 
Tx vs v7, S 3-54. 


The Court has directed counsel to the recent de- 
cision in Jones and Campbell v. United States, supra, 
and thus invited him to raise the issue spoken of at 
slip opinion 4 and 5. It is important to note that in 
the Jones and Campbell case, the Court, in a passing 
comment that can be no more than dicta, observed 
that the District Court defined “reasonable doubt” as 
aes the following: 


. [If ... you can truthfully say that you 
have an abiding conviction of the defendant’s 
guilt, . . . such as you would be willing to act 
upon in the more weighty and important matters 
relating to your personal affairs, then . . . you 
have no reasonable doubt.” 
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The language of this Court was critical of this charge 
as a definition of reasonable doubt. 

Appellee respectfully submits that this Court erred 
in criticizing the quoted charge. The charge did not 
define “reasonable doubt”; it defined “abiding convic- 
tion.” The authorities relied upon in the critical com- 
ment, i.e., Holland v. United States, 348 U.S. 121 at 
140 (1954), citing Bishop v. United States, 71 App. 
D.C. 132 at 137-8, 107 F.2d 297 at 303-4 ( ), 
and Egan v. United States, 52 App. D.C. 384 at 393, 
287 Fed. 958, 967 (1923), dealt with a definition of 
“reasonable doubt,” not with a definition of “abiding 
conviction.” 

An abiding conviction is properly characterized as 
something on which a juror would be willing to act 
in the more weighty and important matters in his 
own affairs. See Hopt v. Utah, 120 U.S. 430 at 439 
(1887). The age of this precedent, in view of the 
later Holland language tends to prove its present-day 
vitality, as does the logic of the proposition that a 
reasonable doubt may be something justifying hesita- 
tion or unwillingness to act, but the existence of an 
abiding conviction—that is, the absence of reasonable 
doubt—most certainly justify action. To state the 
negative is to imply the affirmative; to state the 
affirmative is to imply the negative. The jury was not 
told a reasonable doubt was something on which to 
predicate action. They were told that if they had no 
reasonable doubt then they would be willing to act. 
See also Territory v. Buick, 27 Haw. 28, 37 cited in 
1 Words & Phrases 189. 
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II 


The Court did not erroneously characterize the case as 
serious 
The rather innocuous comment by the trial court 
that the case was a serious one was certainly a cor- 
rect statement, does not amount to a comment upon 
the evidence, and under the circumstances of this case 
presents a totally frivolous issue on which to hypo- 
thecate the possibility of reversal. A far more severe 
statement was made by the court in the Bishop case, 
supra, bordering on, if not actually amounting to, a 
comment on the evidence, and as such formed no basis 
for reversal. See Bishop v. United States, supra, at 
137. 
Ill 


Severity of injury was relevant 

The argument that evidence regarding the severity 
of the injuries was improperly prejudicial and re- 
quires reversal seems equally not well taken.’ The 
charge was assault with a dangerous weapon. Cer- 
tainly common sense commands that the severity of 
the injuries are relevant to the dangerousness of the 
weapon used. Moreover, in view of the defense of 
ignorance as to how the injuries occurred, we submit 
that the extent of those injuries was particularly pro- 


1 At most it was only partially hearsay, and not objected to 
at that. The victim could well know from his own observa- 
tions of the external stitches, but would have to rely on medi- 
cal advice for the internal ones. The matter was wisely not 
pursued further by appellant since his story was that he did 
not observe the injuries. 
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bative. Appellee feels justified in concluding that no 
man could expect a reasonable jury to believe that he 
was totally ignorant of how a person with whom he is 
fighting received cuts about the head, around the eye, 
ear, chest, side and back, which cuts were through in- 
ternal organs, requiring 402 stitches inside and out. 
Cf. Hopkins v. United States, 4 App. D.C. 430, 442 
(1894). 


CONCLUSION 


With deference to this Court’s orders of September 
9, 1964, and November 12, 1964, appellee submits 
only that the instant appeal should be affirmed. 


Davip C, ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 
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PETITION FOR REHEARING 


This Court has held as error a charge given in many 
criminal prosecutions by the District Court. On few oc- 
casions the District Court charges in terms of reasonable 
doubt existing where there is hesitance to act. For years, 
however, the District Court has more often charged in 
addition that an abiding conviction of guilt (i.e., absence 
of reasonable doubt) results in a willingness to act. And 
not without good cause, for such had never been criticized 
by reported cases until Jones v. United States,’ and in- 
deed has been approved as “as just a guide to practical 
men as can be given... .” Hopt v. Utah, 120 U.S. 4380, 
441 (1887).* 


1___ U.S. App. D.C. ——, 338 F.2d 553 (1964). 


ZIt is impossible to see how this logic is diluted by 80 years of 
application and the fact that it was (and no doubt still is) being 
uttered in state tribunals. We respectfully disagree that Holland, 


(1) 


The vice contained in the holding of this Court that the 
latter is error can be best demonstrated by analysis of 
the language utilized by the Court. On page 4 of its slip 
opinion the Court says: 


“But, in making and acting on a judgment after so 
doing [‘gravely weigh[ing] the often neatly balanced 
considerations and risks tending in both direc- 
tions’-—obviously hesitating] such a person would not 
necessarily be convinced beyond a reasonable doubt 
that he had made the right judgment.” 


If it were true that the jury could convict after such 
hesitation, then the conclusion of the Court would be 
sound. But the error is in failing to recognize that 
once the jury finds that it must hesitate before it dis- 
rupts the presumption of innocence (Tr. 45) it is their 
“duty” (Tr. 47) to return a verdict of not guilty* After 
the jury digests the evidence from both sides, any instruc- 
tion in a criminal case, as in the instant case, predeter- 
mines that if a juror then hesitates where he must find 
he has no reasonable doubt, he must acquit. He may not 
convict after saying to himself, ““Well—believing what I 
do I must pause to think a moment before saying guilty.” 
This Court seems to read the charge as permitting this. 
But it cannot fairly be read this way. Whole thoughts 
cannot be halved and then one of the halves held error. 
The charge must be given a fair reading in its complete 
context. Our purpose is to show that the Court has not 
done this. Therefore the fear expressed in the Court’s 
opinion that a jury will convict after hesitance is really 
unfounded. 

We note that the Court has now concluded that Hol- 
land v. United States, 348 U.S. 121, 140 (1954), dealt 


infra, kills the case as federal precedent. The instructions in Hopt 
and Holland have no similarity, semantically or logically, to each 
other. 


2 Without supplying an alternative definition of what is not a 
reasonable doubt, this opinion will deprive juries of the most 

actical guide. . P F . 
xSP aps Circuit see particularly United States 


v. Heath, 20 D.C. (9 Mackey) 272, 255-290, 
with special attention to page 290. 
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with a charge on reasonable doubt “in some respects simi- 
lar to” the charge found erroneous here. We respectfully 
submit that the Holland charge is in no way similar to the 
charge here save for the fact that it too was dealing with 
quantitative analysis sufficient for conviction. Holland 
in clear terms contains a charge saying, in effect, reason- 
able doubt is willingness to act. Nothing could be more 
dissimilar to a charge setting forth a criterion of willing- 
ness to act unhesitatingly in order to convict. That, 
after all, is what the trial judge told the jury in this 
case. 


Respectfully submitted. 


Davip C. ACHESON 
United States Attorney 


FRANK Q. NEBEKER 
Assistant United States Attorney 
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